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ABSTRAK 

 

Jaminan fidusia dipilih Debitur dengan alasan benda jaminan tidak 

diserahkan penguasaannya kepada Kreditur. Berkaitan dengan pembebanan 

jaminan fidusia diharuskan dibuat dengan Akta Notaris dan didaftarkan paling 

lama 30 hari sejak tanggal Akta Jaminan Fidusia, sebagai syarat lahirnya fidusia. 

Dalam pemberian jaminan fidusia tidak lepas dari adanya resiko musnahnya 

benda objek jaminan. Salah satu cara mengantisipasinya dengan mengalihkan 

kepada lembaga asuransi, sehingga ketika objek jaminan musnah maka klaim 

asuransi dapat menjadi pengganti pelunasan utang. Menjadi persoalan ketika 

musnahnya benda tersebut terjadi sebelum dilakukan pendaftaran. 

Tipe penelitian hukum yang digunakan adalah doctrinal research, dengan 

metode pendekatan masalah berupa pendekatan peraturan perundang-undangan 

(Statute Approach), konseptual (Conceptual Approach), dan komparatif 

(Comparative Approach). Penelitian ini menganalisis keberlakuan klaim asuransi 

dalam mengantikan jaminan fidusia yang musnah akibat force majeure yang 

disepakati dalam polis akan tetapi belum terdaftar dan perlindungan hukum 

Kreditur ketika tidak terlaksananya Banker’s Clause atas musnahnya objek 

jaminan fidusia yang belum terdaftar. 

Dari penelitian tersebut diperoleh hasil ketika benda yang akan dibebani 

jaminan fidusia musnah sebelum terdaftar, klaim asuransi tidak dapat digunakan 

pengganti pembayaran kredit secara preferent, karena jaminan fidusia belum lahir, 

sehingga janji-janji pada akta serta perlindungan undang-undang jaminan fidusia 

tidak mengikat dan berakibat hukum. Untuk menghindari tidak terlaksananya 

Banker’s Clause akibat musnahnya objek jaminan fidusia sebelum terdaftar, 

dengan melalui kewajiban pencantuman pengasuransian objek jaminan, janji 

asuransi, Banker’s Clause, penggantian jaminan ketika benda tersebut musnah 

sebelum terdaftar dan pencantuman klausula kewajiban pengikatan klaim asuransi 

sebagai pengganti jika musnahnya benda tersebut sebelum lahirnya jaminan 

kebendaan, selain itu dokumen terkait harus lengkap sebelum pengikatan jaminan 

fidusia, dan meminta adanya jaminan tambahan. Sedangkan atas tidak 

terlaksananya Banker’s Clause dapat dilakukan upaya restrukturisasi kredit 

dengan pemberian jaminan kebendaan kembali atau meminta pengikatan klaim 

asuransi musnahnya benda tersebut sebagai jaminan pengganti, selain itu juga 

dapat menempuh upaya penyelesaian sengketa. 

 

Kata Kunci : Kreditur, Jaminan Fidusia, Asuransi.  
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ABSTRACT 

 

Fiduciary Guarantee is choosen by the Debtor because the reason that the 

object’s mastery will not be handed over  to the Creditor. In accordance with the 

imposition of fiduciary collateral required to be made by notarial deed and must 

be registered no later than 30 days from the date of the Fiduciary Guarantee Deed, 

as a condition of fiduciary’s birth. In the adduction of fiduciary guarantee can not 

be separated from the risk of disappearance of objects that become the object of 

collateral. There is away to anticipate it by transferring it to the insurance agency, 

so that when the object is destroyed or disappeared, insurance claims can be a 

substitute for debt repayment of creditors. It becomes a mather when the object is 

disappeared right before it is registered. 

The types of legal research used are doctrinal research, with a problem 

approach is in  the form of Statute Approach, Conceptual Approach, and 

Comparative Approach. This study analyzes the validity of insurance claims in the 

replacement of fiduciary collateral that has been destroyed or disappeared by force 

majeure which is settled in the policy but has not been registered and the 

Creditor's legal protection when the Banker's Clause is not executed for the 

disappearance of fiduciary object that has not been registered. 

From this research, it is discovered that when the object will be 

encumbranced with fiduciary guarantee is destroyed before registered, the 

insurance claim is not able to substitute credit payment with preferential position, 

because the fiduciary guarantee has not been born yet so that the promises on the 

deed as well as the protection of the fiduciary guarantee law are not binding and 

no legal consequences. To avoid the unimplemented of the Banker's Clause due to 

the loss of fiduciary security objects before being registered through the inclusion 

of the debtor's obligations insuring the collateral object, the insurance pledge, the 

Banker's Clause, the replacement of the guarantee when the object to be the 

guarantee is destroyed before it is registered, and the inclusion on the obligation 

clause to bind insurance’s claim as reimbursement if the loss of the goods prior to 

the material’s collateral birth, in addition to the related document’s must be 

comprehend before the binding of the fiduciary guarantee, and requesting 

additional collateral, while the unimplemented of the banker’s clause could be 

done by restructuring credit with the provision of reusable collateral or by 

requesting the binding of insurance that claims for the loss of the goods as 

surrugate collateral, but it can also be the effort to solve the dispute. 

 

Key Word : Creditor, Fiduciary Guarantee, Insurance.  
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